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earned patent term adjustment. See 37 CFR 1.704(b), 
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Claim Rejections - 35 USC§ 102 

1. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in a patent granted on an application for patent by another filed in the United States 
before the invention thereof by the applicant for patent, or on an international application by another who has 
fulfilled the requirements of paragraphs (1), (2), and (4) of section 371(c) of this title before the invention thereof by 
the applicant for patent 

The changes made to 35 U.S.C. 102(e) by the American Inventors Protection Act of 1999 
(AIPA) and the Intellectual Property and High Technology Technical Amendments Act of 2002 
do not apply when the reference is a U.S. patent resulting direcdy or indirecdy from an 
international application filed before November 29, 2000. Therefore, the prior art date of the 
reference is determined under 35 U.S.C. 102(e) prior to the amendment by the AIPA (pre-AIPA 
35 U.S.C. 102(e)). 

2. Claims 1-5, 7-11, 14-20, 23, 28, 30-35, 37-41, 43, and 44 are rejected under 35 

U.S.C. 102(e) as being anticipated by Rogers (U.S. Patent Number 6,210,368). Rogers discloses 
reservoir volume in a drug delivery device is sensed by providing a capacitor, the capacitance of 
which varies with bellows position or, alternatively, with the amount of propellant liquid absorbed 
in a dielectric material. In one embodiment, a capacitance is provided between a surface of the 
bellows, which acts as a first capacitor plate, and a conductive surface disposed proximate the 
bellows, which acts as a second capacitor plate. As the bellows moves from its extended full 
position to its collapsed empty position, the area of overlap, and therefore the capacitance between 
the first and second plates varies from a maximum value to a minimum value. In another 
embodiment, a variable capacitor is provided with an absorbent material. The absorbent material 
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absorbs the liquid phase of the propellant in the pump housing and acts as a dielectric between two 
stationary conductive plates provided in the housing. The amount of liquid propellant absorbed in 
the absorbent material varies with the reservoir volume. When the reservoir is in its full, expanded 
position, more liquid propellant is absorbed in the absorbent material. When the reservoir is in its 
compressed empty position, more of the propellant exists as vapor within the pump housing and 
therefore less liquid propellant is absorbed in the absorbent material. The dielectric properties of 
the capacitor are therefore higher and the capacitance is therefore maximized when the reservoir is 
in its full, extended position. Conversely, the dielectric properties are lower and the capacitance 
minimized when the reservoir is in its compact, empty position (Please see the abstract). 
3. In reference to claim 1, Rogers discloses and shows in the figures a device for providing a 
medical fluid to a patient comprising a plurality of capacitor plates positioned in a fixed relation to 
one another (see figure 1, items 26 and 34); a fluid receptacle positioned between the capacitor 
plates (bellows 22), a circuit electrically connected to the capacitor plates having an output 
indicative of a volume of the fluid in the receptacle (see wire 38 in figure one and column 4 lines 
17-24) a member (not shown) for providing at least a portion of the volume of the fluid to or from 
a patient. 

In reference to claim 2, the pump chamber is shown in figure 1 and is also specifically 
claimed in claim 11 where a bulkhead (20) is disclosed for sealing the pump housing and defining 
an inner chamber therewith. 

In reference to claim 3, the capacitor plates are shown to have a shape similar to that of the 
chamber (see specifically figure 1 item 34) . 
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In reference to claims 4 and 5, the bellows are at least one flexible membrane wall 
moveable to pump medical fluid, and first and second membrane walls moveable to change a 
volume of the receptacle. 

In reference to claims 7 and 8, the plate 26 formed on the wall of the bellows has a non- 
planar shape and is also the same shape as the bellows either full or empty. 

In reference to claims 9 and 10, the circuit measures the capacitance in methods well 
known in the art, according the disclosure of Rogers, and therefore would meet the limitations of 
these claims. For support in the disclosure, please see column 4 lines 17-24). 

In reference to claim 11, the capacitor plates are shown to be substantially parallel. 

In reference to claim 14, the general spirit of the invention is a pump for medical fluid to 
or from a patient, the fluid receptacle capable of being fluidly connected to a patient, first and 
second capacitor plates having a variable dielectric between the plates that is dependent on an 
amount of a fluid in the fluid receptacle, and a circuit connected to the capacitor plates that creates 
a signal related to the variable dielectric. 

In reference to claims 15-17, the method of measure disclosed in Rogers would meet these 
claim limitations. 

In reference to claims 18-20, these limitations were discussed at length above with regard to 
the disclosure of Rogers. 

In reference to claim 23, column 3 lines 29-31 disclose the use of a propellant to maintain 
pressure on the bellows. 

In reference to claim 28, it is disclosed conventional circuitry can be used to determine 
capacitance, as discussed above. Since a processor would be a part of conventional capacitive 
measurement circuitry, then this limitation is disclosed. 
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In reference to claim 30, the shape of the plates was already covered in view of the 
discussion of claim 8 above. 

In reference to claims 31-35, 37-41, 43, and 44, these claims were discussed at great details 
in reference to the previous claims discussed and these claims are therefore deemed to be 
disclosed in view of the Rogers reference. 

Claim Rejections - 35 USC§ 103 

4. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all obviousness 
rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this tide, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

5. Claims 6, 12, 13, 24-27, 29, 36, and 42-73 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Rogers (U.S. Patent Number 6,210,368. 

6. Rogers, as discussed above, discloses the basic limitations of the present invention. 
However, with regards to claims, 6, 12, 13, 45, 46, and 47-50 though the use of a dialysis fluid is 
not specifically disclosed, dialysis fluid is a medical fluid and therefore the use of a dialysis fluid, 
and the various design parameters which are associated with a dialysis system, would be obvious to 
one of ordinary skill in the art at the time of the invention. 

7. With regard to claims 24-27, 29, 36, and 42, though these specific details of the present 
invention are not specifically disclosed in the Rogers reference, they are deemed to be merely a 
design choice of the applicant that does not change the operation of the device nor deviate from 
the spirit of the Roger reference, nor provide and disclosed advantage or unexpected result and 
would therefore also be obvious to one of ordinary skill in the art at the time of the invention. 
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With regard to claims 51-73, the various methods disclosed are not specifically disclosed in 
the Rogers reference. However, since the various devices are either specifically disclosed or 
deemed obvious in view of Rogers, then the various methods of using those various devices would 
also be obvious to one of ordinary skill in the art at the time of the invention in view of the 
teachings of Rogers. 



Any inquiry concerning this communication or earlier communications from the examiner 
should be directed to Rodney T. Frank whose telephone number is (571) 272-2193. The 



If attempts to reach the examiner by telephone are unsuccessful, the examiner's supervisor, 
Hezron E. Williams can be reached on (571) 272-2208. The fax phone number for the 
organization where this application or proceeding is assigned is 703-872-9306. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 
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examiner can normally be reached on M-F 9am -5:30p.m.. 



RTF 

September 5, 2004 



HEZRON WILLIAMS 

SUPERVISORY PATENT EXAMINER 
TECHNOLOGY CENTER 2800 




